In Confidence

12 July 2012

Minister of Commerce

Overview of organised crime and the misuse of corporate
structures

Executive Summary @
There is evidence to show that criminals are using New Zeala |s \ orporat

to launder money, traffic arms and illegal substances a ta fra the
source of funds used to buy property, concealing tru o prope control
of criminal proceeds and assets and obscurlng the Ji Ileg d assets

There is a risk that heightened internat' n tons \ Ki ses m New Zealand’s
regulatory regime will increase the pros rganl inals, including terrorists, will
exploit New Zealand'’s fmanmal 1nal has negative consequences for
New Zealand’s economy and @udmg

o negative impac 8‘ y'si te utation'

° morease rrowrn eas for both the government and private sector, if
over e perce aland as a non-compliant country with anti money
ernatj nal r s and therefore a greater financial risk;

% es far aand companies in doing business overseas (in the form of
n reas | Gost lost business opportunities) if New Zealand is down-graded
New Zealand's removal from the European Union “white list” is an

|nt

<§ ulties in trade negotiations at a government-to-government level as foreign

<‘> overnments may be reluctant to extend trading privileges to non-compliant countries,
impacts on relations with international organisations, such as the World Bahk, the
International Monetary Fund, and the United Nations; and

° the possible perception that New Zealand 'is seen as a "soft touch" for money launderers
and terrorism financers.

1. Quantifying the extent of money laundering in New Zealand is complicated but it is
estimated to be approximately NZ$1.5 billion per year, not including laundered funds
relating to tax evasion. Authorities and regulators face difficulties obtaining information
concerning the beneficial owners and ultimate controllers of companies and limited
partnerships, as well as details of their activities.

2. Those who wish to conduct unlawful activities overseas are increasingly seeking to
incorporate companies in New Zealand. They will do this:

o in order to benefit from New Zealand's positive reputation as a well-regulated
jurisdiction which will provide a veneer of legitimacy and credibility to facilitate their
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In Confidence

unlawful conduct — however New Zealand's positive reputation is increasingly at risk
due to the issues identified,;

® because there is no need to have substantive links to New Zealand; and

° because it is easier and cheaper to register companies here than in other
jurisdictions meaning that New Zealand companies are essentially disposable,
being easily and cheaply replaceable if offending is detected or the company is
struck off.

3. Action has been taken. New Zealand's anti-money laundering and countering the
financing of terrorism regime (administered by the Ministry of Justice) will apply to trust
and company service providers from mid-2013. A specialist Corporate Risk Profiling team
has been formed within the Companies Office to monitor all new company formations, to
identify those where there is a high risk that the company will b isused. The
Companies and Limited Partnerships Amendment Bill is intended Iﬁ in limi
changes to the registration requirements of companies and Ii@@
the Registrar of Companies new powers.
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8. New Zealand has a reputation as a being one of the easiest places in the world to do
businesses.

Withheld under s9(f)(iv) of the Official Information Act 1982

Communications/Risks

9.  There is sustained media interest in these issues, including the high profile exposés by
Oxfam and Global Witness. The reporting identifies current registration processes in New
Zealand that have been exploited for criminal purposes.

10. As the Companies and Limited Partnerships Bill goes through the leg[s ative process,

there is a risk that the media and submitters will say that the Bill in | nt form doe
not address the deficiencies identified. This is true as the BI" /‘mtend
undertake some interim measures while further work contl T|/WI|| o ide

additional tools for the Registrar and other enforcement a en

11. Withheld under s9(g)(i) of the Official | gc\tw @
Recommended Action @

We recommend you

a
With %@g)m 0

port for noti e Ithlster of Finance, Minister of Justice, Minister of
er of |ce Minister of Trade and the Minister of Revenue.

he gma\,b formation Act 1982

withheld under s9(a) of the Official Information Act 1982

Competition, Trade & Investment

Hon Craig Foss
Minister of Commerce

Date:
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Overview of organised crime and the misuse of corporate
structures

Purpose of Report

To give you an overview of why the misuse of corporate structures is a problem in relation to
organised crime, what has been done already about these issues

Withheld under s9(g)(i) of the Official Information Act 1982

The problem — the link between misuse of corporate structures

and organised crime
12. In August 2011, the Ministry of Justice published Strengt %ﬁ Ze f’b‘@

Resistance to Organised Crime: An all of Government Respa i repo %d} ifi
n impr x{ed t at

six priority areas where legislative and operational ef
o~ordinat d”b& e Ministry of
orat@e@/s one of the

organised crime. An outline of the sixteen projects
13. Criminals use corporate structures q:g @I layers @e structures, often with
nts,-fi rovi

Justice is in Annex 1. Reducing misuse of NewZeal
the assistance of lawyers, ac:éaunta ncial ser ers and trust and company

Evidence of misuse of corporate structures in New Zealand

priority areas.

service providers (TCSPs te a confl (n\\ Eich enable criminals to launder

money, traffic arms nﬁ\gq ?\ stances @n mit tax fraud. Corporate structures

can be used by riré%sg\/maskt :. offunds used to buy property, conceal true

ownership of.p %\tx intai Qﬁt ohof criminal proceeds and assets and obscure the

link betwaﬁ?é%%@ ivity @ i)s
ent ify i S

ese layers make it exceptionally difficult for law
ntify individualssand hold them to account.

enfo @\S?
14. &(E)i- cial Jntelligence Unit (FIU) of the New Zealand Police identified in the 20710
A@%] Al g}\ %Assessmenta the abuse of shell companies and the use of
homi eﬁf,% and other third parties as having a major impact in facilitating money
laun %ejgl as also estimated that there was a high likelihood of the increased use of
thi cii\gq\gl“ , thereby increasing the risk of criminal activity including corruption and tax
ion.

' htp://www.justice.govt.nz/policy/criminal-justice/copy of organised-crime

2 TCSPs act as formation agents for legal persons and legal arrangements, arrange for persons to act as
nominee directors or trustee shareholders and/or provide registered offices or correspondence or
administrative addresses for registered companies.

®hitp://www. justice.govt.nz/policy/criminal-justice/aml-cft/publications-and-consultation/20110308-NRA-
2010-Primary-Document-FINAL . pdf
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15.  Quantifying the extent of money laundering in New Zealand is complicated. Every serious
offence® committed, where proceeds of crime are generated, requires some form of
money laundering in order to disguise the proceeds of crime, including tax evasion, and
make those proceeds palatable for reinvestment. In the 2009 calendar year, 77,648
charges were laid for serious offences (not including tax evasion) that had the potential to
be predicate offences for money laundering. It is estimated that the amount of money
laundering per year would be approximately NZ$1.5 billion, not including laundered funds
relating to tax evasion.

hheld under s6(c) of the Official Inform

. The Reserve Bank has identified around 1,000
New Zealand corporate structures potentially involved in financial frauds in overseas
jurisdictions.

ation Act 1982
16. Wit

and certain issues with New Zealand’s company and limit

regl
regime. In August 2010, Cabinet noted that there was a r| e Ze I>a
become a jurisdiction of choice for criminal interests that rpor
\%31 %ln n tlonal
r

17. Recent high profile cases have highlighted both the methods emp;sc?(:e1 E\‘ese crimin I
h

a reputable jurisdiction, with the potential for h N@W Ze Ian
reputation as a result. Currently, abuse is happeni ct on New

Zealand’s communities, financial markets ”k ut nﬁgbe o} I\J’ll .
18. It appears that those who wish to % l wful a i\&: rseas are increasingly
eal

seeking to incorporate comp i‘ and. o this:

° in order to b w Ze ﬂ tlve reputatlon as a well-regulated
jurisdiction W wde a veneer of.Jegitimacy and credibility to facilitate their
t??'n ﬁds

unlawful d@s positive reputation is increasingly at risk
due %h iden 't

g‘tof ave substantive links to New Zealand; and

cau§/’f ere is no
@6 use |e and cheaper to register companies here than in other
unsdl ng that New Zealand companies are essentially disposable,

b mg Md cheaply replaceable if offending is detected or the company is

&

Withheld under s6(c) of the Official Information Act 1982

:A serious offence is defined in the Crimes Act 1961 as an offence punishable by five years or more.
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20.

Withheld under s6(c) of the Official Information Act 1982

21.
. Authorities and regulators face difficulties

obtaining information concerning the beneficial owners and ultimate controllers of
companies and limited partnerships, as well as details of their activities.

International obligations
22. The Financial Action Task Force (FATF), Established by the Ists to p/?e t

the international financial system from misuse and to rse ot agaln t\> m S

and their assets. New Zealand, together with other clu ing Australia, a,
the United Kingdom and the United States, are ? e F. : rnatlonal
Monetary Fund and the World Bank, in additj ther -0 ental bodies,
work co-operatively with the FATF. @

23. FATF has Forty Recommendatlone laun e i rronst financing as well as
a number of interpretatlve / urd t set out the standards of best
practice. The standard ed to s | States and other jurisdictions to

implementation ef. n/ dard mmendatlons specifically include standards

relating to < Q}l\a’c on of Ieg
24, % bmdln er countries, there is widespread acceptance of the

men |on robust standard of AML/CFT measures and there is a

/r petusWance with the Recommendations. The UN Security Council has

identify and com e ungerl \>terror|st financing through domestic

ngly ember states to comply with FATF standards (Security Council

Res l 617, 29 July 2005). Implementing the FATF recommendations also

Zealand to demonstrate its compliance with the UN Convention Against

tlonal Organized Crime (ratified in 2002) and the International Convention for the
gu ression of the Financing of Terrorism (to which New Zealand is a State Party).

The FATF assesses member nations for compliance against the FATF
Recommendations. New Zealand was last assessed in 2009 and is currently non-
compliant with several FATF recommendations. Many of these will be addressed when
the AML/CFT legislation comes fully into force in July 2013. The other compliance gap is
in the transparency of legal persons, in particular Recommendations 24 and 25 (see
Annex 3). The next follow up assessment will be in October 2013.

. Withheld under s6{ ¢ ) of the Official Information Act 1982

" Membership includes 34 jurisdictions and the European Commission and the Gulf Cooperation Council.
Observers include the OECD, the Basel Committee on Banking Supervision, the United Nations (UN)
Ofﬂce on Drugs and Crime (UNODC), International Monetary Fund and World Bank.

® Note the FATF terminology refers to companies, limited partnerships and other corporate structures as
“legal persons”.
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Effect on New Zealand’s reputation

26.

27,

28.

29.

30.

=

There has been sustained domestic media interest since the SP Trading case®. The main
source of international media interest is the high profile exposés from NGOs. New
Zealand has been specifically mentioned in an October 2010 report by Oxfam' and the
June 2012 report by Global Witness''. These reports identify current registration
processes in New Zealand that have been exploited for criminal purposes.

Major publications such as the New York Times and Wall Street Journal also covered the ‘
SP Trading case. Media interest is picked up by World Check', a private intelligence
company that identifies risks for financial institutions and picked up by other programmes
such as the Organized Crime and Corruption Reporting Project’®. This is a full-time
investigative reporting organization that specializes in organized crime and corruption.
Both have articles about New Zealand company registration systems on their websites.
(}’fy legislati
process, there is a risk that the media and submitters will say-tha iiin its Gurren
form does not address all the deficiencies identified eithe by{ﬁ%ﬁ F or by fya\%_?
This is true as the Bill was only intended to underta <8ome interim ea%%g/w ile

further work continued.

Conversely, other commentators believe tﬁk g ls;ti/on swer and there
should instead be more resources@&\t orcement Bill will in fact provide

As the Companies and Limited Partnerships Bill (the Bill) goes thr

some additional tools for the Regist ahd, ather en{arc m
There is a risk that heig 2‘5@ rnation?pe ?}a f weaknesses in New Zealand’s
regulatory regime will-i z pr?sp £4 fganised criminals, including terrorists,
will exploit Ne alan @inan)g@ Q&\%or criminal ends. This has negative
consequences : alan ’%n and society including:

fimpacts o s international reputation;

° ga

ts of borrowing overseas for both the government and private sector, if
perceive New Zealand as a non-compliant country with anti
erin

g international standards and therefore a greater financial risk;

ioultle

eased costs or lost business opportunities) if New Zealand is down-graded

s for New Zealand companies in doing business overseas (in the form of

example of this;

(]
@‘)@ 2 internationally. New Zealand’s removal from the European Union “white list” is an
-]

difficulties in trade negotiations at a government-to-government level as foreign
governments may be reluctant to extend trading privileges to non-compliant
countries;

® On 11 December 2009 a 35 ton cache of conventional weapons left North Korea in a chartered plane

bound for Iran. The following day the arms were intercepted and seized by authorities in Thailand. It was
discovered that the plane was leased by a New Zealand registered shell company — SP Trading Ltd. UN
Security Council sanctions prohibit trading in arms with North Korea. The sole director, Lu Zhang, was a
New Zealand based nominee director who had signed a power of attorney handing over authority to two
Ukrainian individuals. She pleaded guilty on 4 November 2010 to 74 charges of making false statements
and was convicted and discharged. These charges were technical and not related to the arms dealing.

1% Brokers without Borders http://www.oxfam.ora/en/policy/brokers-without-borders

" Grave Secrecy http://www.globalwitness.org/library/grave-secrecy

"2 http://www.world-check.com/insights/search/zealand

'3 hitp://www.reportingproject.net/occrp/index.php
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32.

34.

What has been done — responses and r aﬁ% @
AML/CFT and organised crime (Justl
Cln

33

In Confidence

impacts on relations with international organisations, such as the World Bank, the
International Monetary Fund, and the United Nations; and

the possible perception that New Zealand is seen as a "soft touch” for money
launderers and terrorism financers.

The risks identified will be compounded as the perception that New Zealand is a soft
touch leads to more criminal activity occurring through New Zealand registered
corporates. The increased activity crystalizes the risks identified and could lead to New
Zealand losing its status as a reputational place to do business and potentially being
removed from other international “lists” of reputable/compliant countries.

These reputational effects need to be balanced against the potentially negative effects on
New Zealand’s reputation as one of the easiest places in the world to do businesses.

This will be a risk if registration requirements are made more dlfﬁcu stly for Ne
Zealand companies, including those with foreign ownership, te Ieglt@

carrying on business.

The Anti-Money Laundering and Cou ct 2009 seeks to
detect and deter money Iaunderi g rrorls to contribute to public

confidence in New Zealan c;al w Zealand into line with the
international standards f T fram out by the recommendations of
the Financial Actl rce. . |5|ons of this Act, the institutional

arrangements r\& eto tA

The Act @
f requre financial institutions and casinos ("reporting entities”)

ludlggﬁsg) due diligence, account monitoring and suspicious transaction
% ed framework to detect and deter money laundering and terrorist
nei

%@a regime for supervision, monitoring and enforcement of AML/CFT obligations

35.

36.

involving three supervisors; and
o an enforcement regime, including new civil and criminal offences.

Parts of the law that establish definitions, provide for the supervisory regime and govern
the cross border transportation of cash are already in force. Remaining provisions will
come into force on 30 June 2013.

Under the AML/CFT legislation New Zealand TCSPs will be regulated from mid-2013.
They will be required to conduct due diligence on their clients including “shell companies”
by verifying the identity of those individuals that ultimately control their customers, and
establishing the source of their clients’ funds if they open a bank account for them in New
Zealand and operate that bank account on their clients behalf.
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Enforcement (Police and Commerce Portfolios)

37.

38.

39.

The Companles and

40.

@

43.

Withheld under s6(c) of the Official Information Act 1982

TCSPs will register multiple compan[es and limited
partnerships where the sole director and sole shareholder are overseas', are usually
nominees and are usually associated with multiple other companies. These “shell
companies” do not actually do any business in New Zealand or have any assets.

The formation of a specialist Corporate Risk Profiling team within the Companies Office
monitors all hew registrations to identify those where there is a high risk of misuse. The
Corporate Risk profiling team identifies risk companies and limited partnerships and
requires them to verify the identity of the directors, shareholders and/or partners of the
company and prove the residential addresses of the lndiwdual

with GT Group and the address, 69 Rldg mpany Net,

So far, the team has successfully removed ap pro I\ 2\600 c %med
dg nothe
operates). This includes the companie \/u)w h:aCG% s report that we

briefed you on at the end of June.

itl (Commerce Portfolio)

In 2010 Cabln @o a limit i f changes to the Companies Act 1993 and
the lelt aimed at strengthening the New Zealand company
[»rln {7 refers].

reglst CAB i0v0)

1 re on e the SP Trading Ltd case which has drawn concern from the

curlt recelved widespread international media coverage that outlined

ercepl Zealand s weak company registration governance, and poor
ATF Recommendations.

aland s company registration regime is low-cost and straightforward by
oniparison to other jurisdictions. The incorporation process is highly electronic, can be
entirely completed online, and does not require directors to be present in, or resident of,
New Zealand. The registration requirements of the Companies Act 1993 and the Limited
Partnerships Act 2008 impose no additional entry criteria for corporate structures which
register in New Zealand but which are controlled by offshore interests, including those
who do not carry on business in New Zealand.

In addition, the application fee for incorporation is low by international standards, and New
Zealand is unique in not imposing an on-going annual licensing fee (although this will
change from 1 August 2012 when an annual fee is re-introduced). New Zealand is
currquly first on the World Bank “Starting a Business” ranking and has been for some
years".

Note though that SP Tradlng did have a reSIdent director.

15 Australia is 2™, Canada 3", Singapore 4"
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45.

46,

47.

48.
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The simplicity of the regime is a contributor to New Zealand’s enviable reputation for ease
of doing business. New Zealand is currently ranked third out of 183 economies™ by the
World Bank. Coupled with its reputation as a well-regulated jurisdiction, ‘ease of doing
business’ provides an advantage that helps underpin New Zealand's ability to attract and
retain internationally-mobile business investment.

This reflects an underlying principle of the Companies Act 1993 to reaffirm the value of
the company as a means of achieving economic and social benefits through the
aggregation of capital for productive purposes, the spreading of economic risk, and the
taking of business risks. Similarly, the Limited Partnerships Act 2008 emphasises the
option of a flexible and internationally recognised business structure. Both Acts provide
basic and adaptable requirements for the incorporation, organisation, and operation of
those corporate structures.

However, companies and limited partnerships registered and either
Zealand or used wholly offshore could undermine these values

towards addressing the vulnerabilities of the New Zealand reg/ﬁﬂ
in place additional registration and maintenance reqwrem \js

These measures, in particular the option of a reside the time
as being limited in nature. Police's and other&r @ i @ as, and still is,
to require a resident director in line wktb ‘ trles stralia, Srngapore

and Canada) This would ensure isa per to / riminally liable for the

company's actions. The diffic t iS ng a bala an substantlve barriers for the
R

criminal but retaining e business S 5 majonty of companies who are

not fronts for organise <

The Bill will put ow4 r S:

pla
i;red CX Itmlted partnership must have a New Zealand-

ch egi

director o e |dent agent to respond to requests from regulatory,
in \es igat x;y forcement agencies;
the i t pubhsh notes of warning on the companies register if it has

ut the bona fides of a company;

pany may be removed from the register if it fails to assist the Registrar, or
there is substantial or persistent failure to comply with the Companies Act 1993 or

@E% the Financial Reporting Act 1993 (with similar provisions applying to limited

49.

partnerships); and

the Registrar can prohibit persons from acting as company directors or resident
agents where companies for which they are responsible have been removed from
the register through the exercise of the new removal powers.

These amendments will impose no costs on New Zealand based companies and limited
partnerships which will already have resident directors or partners as a matter of course.
A small number of overseas companies will face a new barrier to operating in New
Zealand by virtue of the requirement to appoint a New Zealand resident director or local
agent.

18 Australia is 15", Canada 13", Singapore 1%
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50. The Bill proposes exempting companies and limited partnerships that have at least one
director resident in an approved overseas jurisdiction which has entered into information
sharing arrangements with New Zealand from the requirement to appoint a New Zealand
resident director or local agent. This would include Australia in the first instance and most
probably Singapore and Canada added next'”. This means the requirement will fall on
approximately two per cent of companies currently reglstered in New Zealand that do not
already have either a resident director in New Zealand or in an enforcement country™,

51. The costs for these companies will be in recruitment and remuneration of the agent or
director. The simplest option is for these companies to appoint an agent. The
qualification requirements are less (due to the lower liability) and the remuneration should
also be quite low. This was estimated at between $500 and $2,000 per annum in 2010.

What more could be done?

The costs of a resident director are set out in the table below.
52. The Bill does not purport to give the Registrar and other au{b/&i s{éc ss i @aﬁ
fashion to adequate, accurate and current information <r the e icial owng, :

control of legal persons (FATF Recommendation : gg \/(\

JII@X

Withheld under s9( g)(l) oft e

@%@@ ¢

Tle n’ CUJ nt | pro<\|ons \PS@B’HI Source Potential costs to business
eﬁister ‘qj/‘ and limited | In Bill Costs for international businesses from a
rshl New Zealand- non-exempted jurisdiction to pay fees to a
res;de a resident agent to resident agent. Costs estimated to be
quests from regulatory, between $500 and $2000 p.a.
t| at and law enforcement
@/The Registrar can publish notes of | In Bill Cost of lost business opportunities and legal
warning on the companies register if it has advice to address concerns raised.
concerns about the bona fides of a
company.
A company may be removed from the | In Bill Cost of lost business opportunities and legal
register if it fails to assist the Registrar, or

7 All of these jurisdictions currently have more registration requirements in place designed to facilitate
transparency than found in New Zealand.

® This is based on Companies Office data where 88,183 companies have been registered since 26 June
2010. 3,516 of these companies do not have at least one director with a physical address in New Zealand
but 1672 of those have at least one director with an Australian, Singaporean or Canadian physical
address. This means the requirements would apply to 1844 of those companies or two per cent of the
total companies registered since 26 June 2010. Extrapolating this across the 550,000 companies
currently registered means 5,000 companies will need to appoint a resident director or agent.
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there is substantial or persistent failure to
comply with the Companies Act 1993 or
the Financial Reporting Act 1993 (with
similar  provisions applying to limited
partnerships).

advice to address concerns raised.

The Registrar can prohibit persons from
acting as company directors or resident
agents where companies for which they
are responsible have been removed from
the register through the exercise of the
new removal powers.

In Bill

Cost to individuals of lost business

opportunities.

@%nd@@he Official Information Act 1982

Sor
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Withheld under s9(g)(i) of the :! icia
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Consultation

60. We have been able to undertake limited consultation with the Ministry of Justice, the New
Zealand Police, the Ministry of Foreign Affairs and Trade and the FIU in the drafting of this
report. Further consultation on these issues will need to include the Treasury, Reserve
Bank of New Zealand, the Inland Revenue Department and the Serious Fraud Office.
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An outline of the sixteen projects being co-ordinated by the Ministry of Justice

Project description

Lead Agency

More certain, efficient and extensive domestic and
international information sharing

Ministry of Justice

More efficient and cost effective arrangements for
financial crime investigations

Police

Increased access by other agencies to Police FIU
financial transaction report data

Police @
A\é\

More efficient and broader mutual legal assistance

niiﬁgy\q}dﬁ)stice

Reduce misuse of New Zealand Iegal arran mé §
legal person transparency

/(’wn %\\3 Us
k, Inncl)stry 0 ss

SRR

Enhance investigative and
against cybercrime

\h’&n\ls}ry of Justice
b

Oei@enp capaThf(
Enhance anti-cor UWM! bnb@n\

Ministry of Justice

Collectlg\g@}nomtorl\gé f\jt frational funds

tr@ /eBr

Ministry of Justice

nstidentity crime

En\&c‘é protect[o S%I

Ministry of Justice

Enhe\d/%b y laundering offence

Ministry of Justice

\é\émss -agency organised crime threat and risk
sments

(o

Police

Develop a fraud landscape to identify the quantum of
losses and enablers of financial crime

Serious Fraud Office

13

Improve interchange with overseas law enforcement
agencies

Customs and Police

14

Develop a 'Financial Targeting Model' to take the profit
out of crime

Police

15

Anti-money laundering reform: phase I

Ministry of Justice

16

Anti-corruption national policy

Ministry of Justice
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ANNEX 2:
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ANNEX 3

Financial Action Task Force: Transparency and beneficial ownership of legal persons
and arrangements

Recommendation 24: Transparency and beneficial ownership of legal persons

Countries should take measures to prevent the misuse of legal persons for money laundering or
terrorist financing. Countries should ensure that there is adequate, accurate and timely
information on the beneficial ownership and control of legal persons that can be obtained or
accessed in a timely fashion by competent authorities. In particular, countries that have legal
persons that are able to issue bearer shares or bearer share warrants, or which allow nominee
shareholders or nominee directors, should take effective measures to ensure t they are not
misused for money laundering or terrorist financing. Countries should c easure?oi ‘

facilitate access to beneficial ownership and control information by fj a utio
Designated Non-Financial Businesses and Professions undertakingthe r q i ents set out i
Recommendations 10 and 22", <\ %

Recommendation 25: Transparency and beneficial owners e) e%él arranqgr% 20

Countries should take measures to prevent the%%é of legfi‘b\ (gg\ments for money
houl
a

laundering or terrorist financing. In particula 1at there is adequate,
accurate and timely information on expre tr mclu in ion on the settlor, trustee
and beneficiaries that can be obtam BS acees ed inadi %X on by competent authorities.
Countries should consider m facilit e

information by financial in ﬂ) Designat

undertaking the require fm@&% in dgéin%
The misuse of gg ent issue and is used by organised criminals and
terrorists f é} to mam oiﬁzmity provide false credibility in the market place and

ow lia ihty an pablllty attaches to a natural person. |

neﬂcial ownership and control
inancial Businesses and Professions
ations 10 and 22.

ber countries’ compliance with the FATF Recommendations is

routi er ev sed on these assessments, in cases of systemic non-compliance, the
FATF 'rf? % |c statement highlighting the risks with the jurisdiction and call on member
st der these risks in their dealings with the jurisdiction (in serious cases the FATF

@!- \ mber states to implement counter measures).
_uglic statements can result in less propensity to deal with a jurisdiction and heightened

transaction costs. The assessments are also considered within the framework of the joint
IMF/World Bank Financial Sector Assessment Program (FSAP), specifically designed to assess
the strengths and weaknesses of financial sectors. These considerations can in turn influence
credit rating agencies’ assessments of sovereign risk, which flows onto jurisdictions’ borrowing ‘
costs. The FATF is recognised as playing an important and effective role in improving the
integrity of the global financial system, both in terms of the objectives of crime control and ‘
financial stability. ‘

® Recommendation 10 relates to record keeping. New Zealand was “largely compliant’ in 2009.
Recommendation 22 relates to treatment of foreign branches and subsidiaries. New Zealand was “non-
comphant in 2009.

9 Recommendation 25 deals with the transparency of trusts. The Law Commission is currently
undertaking a review of the law of trusts. Any amendments to current trust law will be made in
conjunction with the wider review. .
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ANNEX 4

An outline of the domestic response to ANML/CFT issues and a brief overview of the |
regime (Justice Portfolio) ‘

Year | Action
1989 | New Zealand becomes a member of FATF at its inception.
1990 | FATF released its first set of recommendations.

1996 | Financial Transactions Reporting Act (FTRA) in force, FATF Recommendations
revised.
2001 | Countering the financing of terrorism special recommendatlons adef after the

bombing of the World Trade Centre in New York.
2003 | New Zealand assessment. Non or partially c? ht%\i?ﬁf sev
recommendations. AML/CFT regime in force VI
Assistance in Criminal Matters Act 1992, the Rriva
Crime Act 1961, the Reserve Bank of W>
2004 | FATF Recommendations rewsedﬁ'ﬁﬁ@&ﬂde}j\é\\ \B
2005 | Amendments to the Terronsm\@.@o esklon oh2

\3&%

Extradition Act 1999, the FTRA, the Misuse of.! 197 he
“G 1993 &e sof
Act 1 rrorism
Suppression Act 2002,

2008 | Amendments to m\Sﬁppr \,2002 OFCANZ established.
Additions to t %ﬁn omme %%bk ): Financial Service Providers
(Reglstratlon ﬁﬁe Regqlmrc\)\ 08, Financial Advisers Act 2008.

2009 | New % sess \@h or partially compliant with several
recﬁ %7‘0 s. Addi to he regime: Criminal Proceeds (Recovery) Act
200 Arm oney l\’éilh\de\l and Countering Financing of Terrorism Act 2009.

201@6&\6‘{11 i ﬁ to th\e\reglrh@\lhsurance (Prudential Supervision) Act 2010.

it&\/gtreng{!;i/%h ‘New Zealand’s Resistance to Organised Crime: An all of
t/‘

Govern sponse published and work begins. ;
2012 Achd\J@Wthe regime: Search and Surveillance Act 2012. '

PRemainder of Anti-Money Laundering and Countering Financing of Terrorism
Act 2009 comes into force. .

%
(@) T

A reporting entity must establish, implement, and maintain a compliance programme that
includes internal procedures, policies, and controls to—

(a) detect money laundering and the financing of terrorism; and
(b) manage and mitigate the risk of money laundering and financing of terrorism.

A reporting entity must have an AML/CFT compliance officer to administer and maintain its
AML/CFT programme.

Before conducting customer due diligence or establishing an AML/CFT programme, a reporting
entity must first undertake an assessment of the risk of money laundering and the financing of
terrorism that it may reasonably expect to face in the course of its business.
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In accordance with the AML/CFT programme and risk assessment, a reporting entity must
conduct the appropriate level of customer due diligence (CDD) on customers, any beneficial
owner of a customer or any person acting on behalf of a customer.

CDD is on-going and reporting entities must undertake account monitoring by regularly
reviewing the customer's account activity and transaction behaviour; and any customer
information to ensure that the business relationship and the transactions relating to that
business relationship are consistent with the reporting entity’s knowledge about the customer
and the customer’s business and risk profile; and identify any grounds for reporting a suspicious
transaction. The reporting entity must report ‘suspicious transactions’ to the Police.

Reporting entities report annually to their supervisor.
Institutional arrangements
The three supervisors of the AML/CFT regime are:
o The Reserve Bank who will supervise banks, life insurers n@ depoT
o The Financial Markets Authority will be the superw su S of s FA stee

companies, futures dealers, collective mv @ fmancnal
advisers; and

e The Department of Internal Affairs i‘I s casi ele osrc taking lenders,
money changers and other report'i’\ at re t c e d by the Reserve Bank

or Financial Markets Auth

In addition the Ministry of J

The Financial } t aland Police receives suspicious transaction

nit i
reports %» ance 6& undering and terrorism typologies and how to meet
tion r

SUSpIC rtin ations under the Act.

Th 5 eala S ms service receives cross border cash reports made under the
AM hSFT A t/— forces the cross border cash reporting regime which is contained in the
AIVIL/CF

National Coordination Committee is chaired by the Ministry of Justice and is
Q:I'? IE])lsed of a representative of each AML/CFT supervisor, the Financial Intelligence Unit of
ew Zealand Police, and the New Zealand Customs Service. Other agencies are invited

rom time to time where they have an interest in AML/CFT matters.

The role of the National Go-ordination Committee is to ensure that the necessary connections
between the AML/CFT supervisors, the Commissioner (of Police), and other agencies are made
in order to ensure the consistent, effective, and efficient operation of the AML/CFT regulatory
system.

Costs of Regime
According to the April 2009 Cabinet paper and Regulatory Impact Analysis, the costs of
implementation were not insignificant, although, ultimately the benefits were also seen as
equally substantial.

Independent advice on the implementation costs of the regime was estimated to involve a one-
off $97 million in start-up costs and $21 million a year in ongoing costs to industry. Costs
include:
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° Establishment and maintenance of AML/CFT risk identification and management
programmes;

° Transaction monitoring and reporting requirements; and

° Implementing customer due diligence requirements.
Withheld under s9(f)(iv) of the Official Information Act 1982

Mitigation of costs.

The costs would vary amongst sectors with most cost falling on the banks because of the
transaction volumes. However, some of this cost is offset by Australian regulation requiring that

Australian subsidiaries are subject to comparative standards to those impose rg” Australia. In
the absence of New Zealand regulation, subsidiaries of Australian fina% ftutions would

have had to have implemented equivalent measures.
The regime has been developed to be as consistent as practie ;% L/CFT \regi in
other jurisdictions especially Australia and to allow a risk p@oach a s eﬂ%gime
allowed.

A risk based approach would allow reporting entiti @ree of i igi ity-to/allocate resources
in proportion to their assessment of the parti i they face. rvisors were given the
ability to support the risk based approach foping d%ee% t practice which would be
a legal defense against prosecuti reperfing eht’t@k to follow it.

%é @QX
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