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26. At the time that the FMC Act was being developed (2010-2013), New Zealand only had one
prospective peer-to-peer lending service — Nexx New Zealand Limited (which did not
subsequently launch). Nexx confirmed at the time that they had received advice on
compliance with the CCCF Act, and considered that compliance would not be difficult. We
are not aware of what advice they received about how the CCCF Act applied. The Securit]

Act 1978 was seen as the main barrier to the development of peer-to-peer lending in N%

Zealand. There was therefore relatively little consideration given to co nce with
CCCF Act. _
he

27. The two main policy and legal issues that have been in raised i

are: _

a.  restrictions on unreasonable fees (which in this conteXt i es,afe
profit element) — in particular, whether these re jons aré app
charged to borrowers by a service that is me ermed i
and borrowers

b.  whois legally a “creditor” — in particul; % he under a peer-to-peer
lending service are "creditors” unde; 3F apththeréfore subject to the legal
2IRg discleg

ashires and in some
circumstances registering ung
Dispute Resolution) Act)

28. There were a number of discu3s
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Ministry and Har t asonable fees.| |
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Issue 1: Rest] ct‘h@! uprea

ibjthon Yo Yhe cc%
4 h\of CF states that “a consumer credit contract must not provide for a

29. 8§

% ially any fee paid by the borrower to, or for the benefit of, the creditor. A
it §éb.ddes not generally include fees paid to third parties. A typical credit fee would be
pént fee paid by a borrower taking out a mortgage with a bank. A credit fee
aclude a fee charged to the borrower by an unrelated mortgage broker who

arrange the loan. .

@t exactly is meant by the prohibition on “unreasonable” fees is a matter of dispute in the
current Commerce Commission v Sportzone Motorcycles Limited and MTF appeal before the
upreme Court. Roughly speaking, the earlier decisions found that for fees to be not
‘unreasonable” they must only cover costs that are closely related to the particular loan
transaction. They cannot cover general business overhead costs or profits. The appellants
have argued that the required connection with costs is much looser, and more regard should
) be had to normal commercial practice. ;

Application to peer-to-peer lending

32. There are arguments for and against making fees charged by peer-to-peer services
providers subject to the unreasonable fees prohibition.
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